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SALES MEETING TOOL KIT:  
UNDERSTANDING AGENCY 

 
The agency relationship establishes the legal framework of duties and responsibilities among 
brokers, salespeople, and consumers. Although the laws and regulations that govern agency in 
real estate transactions differ from state to state, certain basic principles apply in most cases. 
Real estate professionals who understand the duties and limitations of different agency 
relationships can ensure that they meet, but do not exceed, their responsibilities to their clients. 
A good understanding of agency also makes it possible for associates to explain their role to 
clients and avoid future confusion and mistrust.  
 
Use this tool kit—including ready to go agenda, activities, and talking points—to help improve 
your salespeople's understanding of the agency relationships permitted in your state and under 
your company's policy.  
Each element of this toolkit (worksheets, notes) is numbered at the top of the page so you can 
easily move through the content chronologically 
 
 
Note: This information provides general legal information and should not be relied upon as 
legal guidance. Before acting, both the relevant laws and legal counsel should be consulted. 
This information should not be construed as specific legal advice nor as an opinion on 
particular facts, cases, or situations. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 



SALES MEETING TOOL KIT: 
UNDERSTANDING AGENCY 

 
Component 1: Facilitator Talking Points 

 
These notes will guide you and your salespeople through a discussion and activities on 
definitions of agency and how it applies in real estate activities.  
 
Pre-meeting preparation: 

• Review all the meeting documents in this kit.  
• Know the types of agency permitted in your state.  
• Know the types of agency your company permits.  

Print the following: 
 
1.     These facilitator talking points—Component 1 
 
2.     Understanding Agency Agenda—Component 2 
 
3.     Handout 1: How is an Agency Relationship Created?—Component 3 
 
4.     Activity 1: Does This Make You An Agent Quiz—Component 4 
 
5.     Activity 1: Answer Sheet for Agent Quiz—Component 5 
 
 
6.     Handout 2: The Fiduciary Duties of an Agent—Component 6 
7.     Handout 3: Types of Agency Brokerage Relationships with Consumers—
Component 7 
       Note: You may wish to adapt this handout to reflect your own company's policies 
before distribution. 
 
8.     Handout 4: Creating a Company Policy on Agency—Component 8 
        Note: You can alternatively supply your company policy on agency. 
 
9.     Activity 2: What Sellers' Subagents Can and Can't Do for Buyers Explanation 
Sheet—Component 9 
 
10.   Activity 3: Scenarios for Recognizing Breaches of Fiduciary Duties in Agency          
        Relationships—Component 10      
 
11.   Activity 3a: Explanations of Scenarios for Recognizing Breaches of Fiduciary 
Duty—Component 11 
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Component 1: continued 
 
Welcome (1-2 min.) 
1. Ask participants if they can remember when for all practical purposes, there was only 
one form of agency—you represented the seller, period.  
2. Ask participants why they believe this circumstance has changed. 
 
Background and goals (2 min.) 
Explain that agency has changed to meet the changing face of the marketplace. Today, 
there are many groups that recognize the benefits of working with real estate 
professionals. And each of these groups wants and needs to have their legal rights and 
interests protected. That's where agency comes in.  
 
In this meeting, we will:  

• Talk about what an agent is and how agency is created.  

• Review the types of agency permitted in your state and at the company.  

• Talk about what services we can provide for buyers when we aren't buyers' 
agents.  

• Practice recognizing when agency relationships are compromised.  

 
Handout 1: How is an Agency Relationship Created? (5 min.)  
Read the definition of agency in Handout 1 (Component 3). Point out to participants that 
only this agreement of representation by the parties is necessary to create an agency 
relationship. That is all that is required. 
 
Remind participants that no compensation need change hands to create an agency 
relationship and that, unless your law requires otherwise, an agency agreement does not 
have to be in writing to be binding.  
 
Activity 1: Does This Make You An Agent Quiz (5 min.) 
Let participants complete the short quiz on agency (Component 4). Ask participants for 
the answers to each question, prompting yourself from the quiz Answer Sheet 
(Component 5). 
 
Handout 2: The Fiduciary Duties of an Agent (5 min.)  
Review the fiduciary responsibilities of an agent in Handout 2 (Component 6). Call on 
different participants and ask each to give an example of real estate sales activity or  
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Component 1: continued 

 
 

situation that demonstrates a particular duty. For example, a breech of loyalty is buying a 
property listed with your company and immediately reselling it at a profit to a developer 
who you know wants the parcel. This profit opportunity should have been the seller's.  
 
Handout 3: Types of Agency Brokerage Relationships with Consumers (5 min.) 
Use Handout 3 (Component 7) to describe the types of agency permitted in your state. 
Adapt these general definitions to correspond to the specific definitions in your state 
before you print them out. If you need to review the types of agency permitted in your 
state, contact your state real estate licensing agency or visit the Association of Real Estate 
License Law Officials Web site.  
 
Handout 4: Creating a Company Policy on Agency (5-7 min.) 
If you don't have a company policy on agency, see Component 8 of this tool kit, which 
describes how to create an agency policy for your company. If you choose, you may hand 
out this component to participants and ask them to discuss what types of agency they 
would like to see permitted at your company. 
 
If you do have an agency policy, use it as a basis to discuss what types of agency your 
company permits and what sorts of activities can be performed in each type of agency. Be 
prepared to explain why your company may not permit agency relationships that are legal 
in your state.  
 
Activity 2: What Sellers' Subagents Can and Can't Do for Buyers Explanation Sheet 
(5 min.)  
Discuss the most effective ways to help buyer-clients understand what you can and can't 
do for them as a subagent of the seller. Ask participants for examples of what a seller's 
agent can and can't do for a buyer. Write these on a flip chart. Use the Explanation Sheet 
for Activity 2 (Component 9) to prompt your group for answers. If time permits, and your 
company allows buyer's agency, ask participants to compare the seller subagency 
relationship with the activities that would be permitted if a salesperson were an agent of 
the buyer.  
 
Activity 3: Scenarios for Recognizing Breaches of Fiduciary Duties in Agency 
Relationships (10 min.) 
Read each of the three scenarios for Activity 3 (Component 10) to the group. After 
reading each scenario, ask participants whether and how the agency relationship has been 
violated. Ask what the agent should have done differently to avoid any violation. Use the 
explanation of scenarios (Component 12) to assist you in this discussion.  
 

http://www.arello.org/
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Component 1: continued 
 
 
Activity 3a: Explanations of Scenarios for Recognizing Breaches of Fiduciary Duty 
If time permits, ask participants to describe any recent relationship they had with clients 
that might have presented agency conflicts. Discuss ways that these conflicts could be 
resolved in compliance with your state's and your company's agency guidelines.  
 
Adjourn.  
Thank participants for their time. 
 
Running Time: 46 min. 
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Component 2: Agenda 
 
 
Welcome (1-2 min.) 
 
Background and goals (2 min.) 
 
Handout 1: How is an Agency Relationship Created (5 min.) 
Review the definition of an agency relationship and the duties it entails.  
 
Activity 1: Does This Make You an Agent Quiz (5 min.)  
 
Handout 2: The Fiduciary Duties of An Agent (5 min.) 
Discuss the duties an agent owes to a principal and what they mean in a real estate 
transaction. 
 
Handout 3: Types of Agency Brokerage Relationships with Consumers (5 min.) 
Describe agency and other relationships permitted in your state.  
 
Handout 4: Creating a Company Policy on Agency (5-7 min.)  
Discuss the types of relationships with consumers permitted at your company.  
 
Activity 2: What Sellers' Subagents Can and Can't Do for Buyers (5 min) 
If your company policy includes subagency, review what you can and cannot do for 
buyers when you do not have an agency relationship with them.  
 
Activity 3: Scenarios for Recognizing Breaches of Fiduciary Duties in Agency 
Relationships (10 min.) 
Read these scenarios and identify what fiduciary breaches of agency relationships occur.  
 
Adjourn. 
 
Running Time: 46 minutes 
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Component 3:  Handout 1, How is an Agency Relationship 
Created? 
 
 
The type of relationship created between the licensee and the consumer establishes a 
legal framework of duties and responsibilities. Frequently, this is an agency relationship.  
 
An agency relationship is created when: 
 
One person—the agent—agrees to represent the interest of another person—the 
principal—in a specific transaction. For an agency relationship to exist, the principal 
must delegate responsibility to the agent, and the agent must consent to accept that 
responsibility.  
 
Generally, in real estate sales, the listing broker (and through the broker, the salesperson) 
is the agent, and the seller is the principal.  
 
An agency relationship doesn't require:  
 
· A written contract. Unless your state law specifically states otherwise, no written, or 
even oral, contract is required to create an agency relationship, although a written 
contract is always a good idea. However, an agency relationship is consensual, meaning 
that generally no formalities are required to establish it. In the absence of a written 
contract, there is a danger that an agency relationship may be implied by the conduct of 
the parties. Implied agency means that if you act like an agent, you may in fact be 
creating an agency relationship.  
 
· Compensation. No compensation—neither money nor any other form of payment— is 
required to create an agency relationship. At the same time, a person is not necessarily an 
agent of those paying compensation. 
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Component 4:  Activity 1,  Does This Make You An Agent Quiz 
 
 
 
Directions: Read the following questions and answer true or false to each one.  
 
1. You do not have to have a written contract with the principal. 
 
T________ F_______ 
 
2. A person can be an agent of a specific principal whether or not any compensation is 
involved. 
 
T_______ F_______ 
 
3. Your cousin asks you to help him sell his house, and you agree to do him a favor. You 
tell him that you don't have time to show the house, but you give him advice about what 
the house might sell for and help him write an ad for the house and put it in the Sunday 
classifieds. Because you didn't take your cousin's house as a listing, no agency 
relationship exists.  
 
T_______ F_______ 
 
4. You are the agent of a prospective seller who discusses his property with you, even if 
you decide not to take the listing. 
 
T________ F_________ 
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Component 5:  Activity 1,   Does This Make You An Agent Quiz 
Answer Sheet 
 
Presenter Note: Although other legal issues may be raised by the scenarios 
presented in these questions, the quiz is designed to focus on the principal issue 
involved to make presentation easier. 
 
1. False. An agency relationship can exist without either a written or an oral contract. Of 
course, having a written contract to establish an agency relationship is the best practice to 
follow. (Note that the answer to this question may be True if a written contract is required 
in your state.) 
 
2. True. Compensation or the absence of compensation does not influence whether or not 
an agency relationship exists. Likewise, a buyer's agent is often compensated by the 
sellers as a part of the transaction, but still remains an agent of the buyer.  
 
3. False. By providing real estate services on your cousin's behalf, you have, in effect, 
created an implied agency relationship between yourself and your cousin. Under implied 
agency, an agency relationship may be established if both parties act like an agency 
relationship exists, even if they have no contract and even if they have agreed that this 
relationship does not create agency.  
 
4. False. An agent relationship is only established if a licensee consents to the 
relationship. If you do not take the listing and do not work with the prospective seller 
further, you do not have an agency relationship. 
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Component 6:  Handout 2,  The Fiduciary Duties of an Agent 
 
 
Every agent owes certain fiduciary duties to the principal. Traditionally, these duties 
include: 

• Loyalty: To act at all times in the best interest of the principal and to put those 
interests above all others, including yourself.  

• Obedience: To obey promptly all lawful instructions of the principal.  
• Disclosure: To disclose all known, relevant facts to the principal.  
• Confidentiality: To safeguard the principal's secrets, unless keeping the 

confidence would violate disclosure requirements about the property's condition.  
• Reasonable care and diligence: To diligently use real estate skills and 

knowledge when pursing the principal's affairs.  
• Accounting: To account for all funds and property entrusted by the principal.  
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Component 7:  Handout 3,  Types of Agency Brokerage 
Relationships with Consumers 
 
 
Understanding Representation 
 
It's important to understand what legal responsibilities your real estate salesperson has to 
you and to other parties in the transaction. Ask your salesperson to explain what type of 
relationship you have with him or her and with the brokerage company. Laws and 
relationships vary by state, but generally fall into these categories: 
 
1. Seller's representative (also known as a listing agent or seller's agent). A seller's 
representative is hired by and represents the best interests of the seller. The relationship 
usually is created by a listing contract. 
 
2. Buyer's representative (also known as a buyer's agent). This type of licensee is hired 
by prospective buyers to represent them in a real estate transaction. The buyer's rep works 
in the buyers' best interest throughout the transaction. The buyers can pay the licensee 
directly through a negotiated fee, or the buyers' rep may be paid by the seller or by a 
commission split with the listing broker. 
 
3. Disclosed dual agent. Dual agency is a relationship in which the brokerage represents 
both the buyer and the seller in the same real estate transaction. Dual agents typically owe 
limited duties to each of the parties. Because of the potential for conflicts of interest in a 
dual-agency relationship, it's vital that all parties give their informed consent. In many 
states, this consent must be in writing. Disclosed dual agency, in which both the buyer 
and the seller consent to the agent representing both of them, is legal in most states. 
 
4. Designated agent. This is a brokerage practice that allows the managing broker to 
designate which licensees in the brokerage will act as representatives of the seller and 
which will act as representatives of the buyer. Designated agency avoids the problem of 
dual agency. The designated agents give their respective clients full representation. The 
broker has the responsibility of supervising both groups of licensees.  
 
5. Nonagency relationship. These relationships vary considerably from state to state, 
both as to the duties owed to the consumer and the name used to describe those practicing 
it (i.e., transaction broker or facilitator). 
 
Source: NAR Legal Affairs 
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Component 8:  Handout 4,    Creating a Company Policy on Agency  
(for presenter's use, or may be used as a handout) 
 
If your company doesn't have a written agency policy, use the following guide to help 
you develop one well before the sales meeting. You might also want to let your sales 
associates discuss what types of agency relationships they would prefer the company to 
offer.  
 
In formulating an agency policy for your company: 
 
1. Review the types of agency relationships permitted in your state, and evaluate the pros 
and cons of each. Among those to consider are: 
 
Exclusive Seller Representation. Representing only sellers, not buyers. Salespeople 
who work with buyers do so as subagents of the seller. 
 
• Advantages: offers a traditional way to practice; minimizes possibility of liability from 
actions of other firms since they are acting as buyer's representatives 
 
• Disadvantages: does not meet increasing desire of buyers to be represented; creates a 
high probability of undisclosed dual agency when subagents are used 
 
Exclusive Buyer Representation. Representing only buyers, not sellers. The company 
does no listing, and licensees do not act as subagents of a seller. 
 
• Advantages: minimizes possibility of dual-agency conflict; promotes more natural 
relationship with buyers 
 
• Disadvantages: creates limited client base; introduces compensation issues over who 
pays buyer's rep 
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Component 8: continued 
 
 
Seller and Buyer Representation, with Disclosed Dual Agency for In-house Sales. 
Representing both buyers and sellers. If a buyer client is interested in a property listed 
with the company, then the parties are asked to consent to a dual-agency relationship. 
This means one or more of the company's sales associates will represent both parties, 
with full disclosure to all.  
 
• Advantages: reduces possibility of undisclosed dual agency; allows for maximum 
number of services provided 
 
• Disadvantages: neither buyer nor seller has full representation in a dual agency 
 
Single Representation. Representing both buyers and sellers, but not both in the same 
transaction. 

 
• Advantages: allows for full representation of clients; offers maximum number of 
services 
 
• Disadvantages: may create the need to refer potential clients elsewhere; may be 
difficult to move back and forth from being a buyer's agent to a seller's agent 
 
2. Determine what policy is best for your company. Consider: 
 
• Market opportunities 
 
• Revenue impact 
 
• Training and experience of licensees 
 
3. Put your agency policy in writing, and implement training for all sales associates. 
 
4. Determine when and how exceptions to the policy will be handled. 
 
5. Always uphold the policy. 
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Component 9:  Activity 2, What Sellers' Subagents Can and Can't 
Do for Buyers Explanation Sheet 
 
The relationship between the buyer and the seller's agent is probably the place where the 
most misunderstandings of the agency relationship and its responsibilities occur.  
 
A subagent representing the seller cannot do any of the following for a buyer without 
violating the duties owed the seller:  
 
• Suggest the price to offer for a home. 
 
• Reveal information about the seller's financial condition or moving plans that might 
influence the negotiation. 
 
• Assist in negotiating the sale on behalf of the buyer. 
 
A subagent representing the seller can do the following for a buyer without violating 
duties owed the seller: 
 
• Show the buyer listed properties and point out amenities. 
 
• Make factual representations about the property's conditions and status. 
 
• Transmit any offers made by the buyer to the seller or listing broker. 
 
• Inform the buyer about the availability of financing, legal services, home inspections, 
and title companies. 
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Component 10:  Activity 3, Scenarios for Recognizing Breaches of 
Fiduciary Duties in Agency Relationships 
 
Read each of the following scenarios to participants. Then ask them to answer the 
questions that follow the scenario. 
 
Scenario One:  
Sally is a sales associate for Vantage Real Estate, a company that practices only seller 
representation. Sally makes a listing presentation to Mr. and Mrs. Smith and learns that 
the Smiths are eager to sell because they have already closed on another house. Before 
the Smiths sign the listing contract, Sally asks them for and receives permission to make 
a blanket offer of subagency and buyer's agency through the MLS. The next day, Sally 
drops by the Smiths and gets them to sign a listing agreement with Vantage.  
 
Meanwhile, Sally's friend Frank, who also works for Vantage, shows the Smith's house to 
the Elliots. The Elliots are in a hurry to get settled so that their four children can start 
school in six weeks. They love the house and are prepared to pay full list price to close 
the deal in a hurry, even though it is more than they wanted to pay. Frank tells the Elliots 
that they should only offer what they originally planned, since the Smiths need to sell the 
house and get out from under two mortgage payments. The Elliots offer $10,000 less than 
the list price, and the Smiths accept.  
 
 
1. What did Sally do wrong? What should she have done? 
 
2. What did Frank do wrong? What should he have done? 
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Component 10:  continued 
 
Scenario Two 
Jack and Joanie are both sales associates with Towering Pines Brokerage, a company that 
practices both seller and buyer representation, with disclosed dual agency for in-house 
sales. Jack takes a listing for a two-bedroom condominium from Ralph, which he knows 
will be perfect for Pat, a buyer-client of Joanie's.  
 
Joanie is delighted when she hears about the condo from Jack and calls Pat immediately. 
She explains to Pat about Towering Pines' company policy and how the dual agency 
relationship would work. Pat agrees to a dual-agency relationship. Joanie calls Jack to 
express her thanks and say she'd like to show the condo to Pat first thing tomorrow.  
 
Jack calls Ralph, explains the company's policy on dual agency, and gets Ralph's 
agreement to a dual agency. However, Ralph gets Jack's promise that Jack will handle the 
negotiation if Ralph is out of town.  
 
Joanie shows the condo to Pat, who loves the view, but is concerned because the 
windows look cloudy and may be defective. Joanie tells Pat that when she saw Ralph at 
the office yesterday, he was complaining to Jack about the fact that condo association 
may want to replace the windows. Pat makes an offer, but offers a lower price because 
she's concerned about the windows. 
 
1. What did Jack do wrong? 
 
2. What did Joanie do wrong? 
 
Scenario Three 
George sells a small starter home to the Prescotts, who are very satisfied with his service. 
Three years later, they ask George if he will look for another home for them. George 
finds a new, larger house for the Prescotts, a listing that he has taken from Bill Kipper. 
Bill asks George how much he thinks the Prescotts will offer. George tells Bill that the 
Prescotts have just made a killing in the stock market and will probably pay top dollar if 
they like the house. The Prescotts go with George to see the house, love it, and pay Bill's 
full asking price.  
 
What did George do wrong? 
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Component 11:  Activity 3,  Explanations for Scenarios for 
Recognizing Breaches of Fiduciary Duty in Agency Relationships 
 
Scenario One 
1. What did Sally do wrong? 
 
Answer: Sally offered compensation to buyer's agents before she received signed 
permission from the sellers (in the form of the listing contract). Sally also failed to 
explain the company's policy on brokerage relationships with consumers and what it 
meant to the sellers.  
 
2. What did Frank do wrong? 
 
Answer: Frank was a subagent of the seller, since his brokerage company does not 
permit dual agency or buyer's representation. He breached his duties to the sellers when 
he revealed the Smiths' eagerness to sell to the Elliots and encouraged the Elliots to offer 
less. In doing so, he also developed an agency relationship with the buyers and therefore, 
created an undisclosed dual agency, which is illegal. Frank should not have shared 
information about the sellers with the Elliots.  
 
Scenario Two 
1. What did Jack do wrong? 
 
Answer: Jack did not bring up the possibility of dual agency with Ralph until after he 
informed Joanie, a buyer's agent, about the property. The limitations of the fiduciary 
duties imposed by a dual-agency relationship make it impossible for Jack to negotiate on 
Ralph's behalf. 
 
2. What did Joanie do wrong? 
 
Answer: She did not recognize the limitations on loyalty imposed by a dual-agency 
relationship when she disclosed confidential information received from the seller to the 
buyer.  
 
Scenario Three 
1. What did George do wrong? 
 
Answer: George assumed that because he did not have a buyer's representation 
agreement with the Prescotts, he no longer owned them any fiduciary duties. However, he 
failed to disclose his new status as a seller's agent for Bill Kipper to the Prescotts. 
Because of their past relationship with George, the Prescotts might reasonably expect that 
George was still working on their behalf. 
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Component 12: Other Resources 
 
 
For a more complete discussion of agency relationships with consumers and other major 
legal issues affecting real estate brokerage, purchase:  
 
Don't Risk It!: A Broker's Guide to Risk Management, 2nd edition. This publication, on 
which the material in this tool kit is based, is available from NAR by calling 800/874-
6500 and asking for item number 126-358.  
 
Visit REALTOR.org and search "agency". Also, search by "agency" using the Legal 
Super Search at the Law and Policy Information Center.  
 
For a list of articles from other sources, visit the Virtual Library on agency.  
Read the following articles on agency: 
 
"Agency and Procuring Cause," Nancy K. Kalodner, REALTOR® Magazine, December 
1999. 
 
"Are You in Regulatory Hot Water?" Robert Liparulo, Today's REALTOR® , September 
1996. 
 
"Six Musts for Your Buyer Agency Contract," Barry Miller and Steve Alexander, 
Today's REALTOR® , February 1996. 
 
"Top 10 Legal Issues Facing Brokers," Laurie K. Janik, REALTOR® Magazine, March 
2000. 
 

http://www.realtor.org/prodser.nsf/webitem/126-358-LN?opendocument
http://www.realtor.org/
http://www.realtor.org/letterlw.nsf/SuperSearch?OpenForm
http://www.realtor.org/letterlw.nsf/SuperSearch?OpenForm
http://www.realtor.org/vlibrary.nsf?opendatabase
http://www.realtor.org/rmomag.nsf/pages/AgencyandpNanArchive1999Dec?OpenDocument
http://www.realtor.org/rmomag.nsf/pages/AreYouinReRobArchive1996Sep?OpenDocument
http://www.realtor.org/rmomag.nsf/pages/SixMustsfoBarArchive1996Feb?OpenDocument
http://www.realtor.org/rmomag.nsf/pages/Top10LegalLauArchive2000Mar?OpenDocument

